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1. PROCEDURAL HISTORY

The Canadian International Dispute Resolution Centre ("CIIDRC") is a recognized service provider pursuant to the

Domain Name Dispute Resolution Policy (v 1.3) (the "Policy") and Rules (the "Rules") of the Canadian Internet

Registration Authority ("CIRA").

On February 1,2021, the Complainant filed a complaint (the "Original Complaint") with CIIDRC. In the Original

Complaint, the Complainant sought an order in accordance with the Policy and the Rules du-ecting that the registration of
the domain names <calvinklem-canada.ca> and <calvinkleins.ca> (the "Domaine Names") be ti-ansferred to the

Complainant.

As the identity of the owners of the Domain Names is redacted for privacy m the WHOIS database, m the Original

Complamt the Complainant did not identify the owners of the Domam Names. CIRA subsequently identified the owners

of the Domain Names as above set out (the "Registrants") and their contact details to be as follows:

calvinkleins.ca Helen Crawley

41 Gondola Pomt Road
Rothesay, NB, E2E 5K1
helen.crawley297@,hotmail.com postmaster@calvmkleins.ca

calvinklein-canada.ca Erin Dickson -

Box2016Valleyview,
AB, TOH 3NO
erm.dickson6204@,hotmail.com postmaster@calvinklem-

canada.ca

Once it was notified of the identities of these owners, the Complamant amended the Original Complaint to identify the

Registrants and filed an amended complamt dated February 3, 2021 (the "Complaint").



CIIDRC detennined the Complaint to be in administrative compliance with the requirements of Paragraph 3.2 of the

Rules, save and except for compliance with the provisions of Paragraph 3.4 of the Rules. When notified of this, the

Complainant advised that it still wished to proceed with the Complaint as filed.

On this basis, CIIDRC by way of an emailed letter (the "Transmittal Letter") forwarded a copy of the Complaint to each
of the Registrants to serve as notice of the Complaint in accordance with Paragraphs 2.1 and 4.3 of the Rules. The

Transmittal Letter determined the date of the commencement of proceedings m accordance with Paragraph 4.4 of the

Rules to be February 2, 2021. The Transmittal Letter advised the Registrants that in accordance with the provisions of

Paragraph 5 of the Rules, a Response to the Complamt was to be filed withm 20 days of the date of commencement of

proceedings, or February 22, 2021.

CIIDRC advised the Complainant that as CIIDRC had not received a Response to the Transmittal Letter from either of the

Registrants by February 22,2021 as required by Paragraph 5.1 of the Rules, that pursuant to Paragraph 6.5 of the Rules,

the Complainant had the right to elect that the panel m this matter be converted from a three-member panel to a smgle

member panel. The Complainant advised CIIDRC that it wished to exercise this right and to have a single member panel

appointed.

Following the Complamant's election to proceed with a single member panel, the undersigned was appointed by CIIDRC

as the Single Member Panel by letter dated February 26, 2021. The undersigned has confirmed to CIIDRC that he can act

impartially and independently as the Single Member Panel in this matter.

The undersigned determines that he has been properly appointed and constituted as the Single Member Panel to determine
the Complaint in accordance with the Rules.

Multiple Resistrations

Paragraph 3.4 of the Rules

The Complaint references paragraph 3.4 of the Rules which reads as follows:
3.4 Multiple Registrations. A Complamt may relate to more than one Registration provided that the Registration

Information for all such Registrations indicates the same Registrant for all the Registrations. For greater certamty, a

Proceeding may be between only one Complainant and one Registrant regardless of the number of such Registrations.

In the Complaint, the Complainant acknowledges that Paragraph 3.4 of the Rules provides that a complaint filed under the

Rules, although permissible for more than one registration, may only relate to one registrant. In other words, in

accordance with the provisions of Paragraph 3.4 of the Rules in any smgle proceeding under the Policy, no matter how

many registrations may be in issue, it appears that only one complainant and one registrant are permitted for each

complaint.

However, the Complainant submits that m the matter at hand although the Domain Names are registered m the names of

the Registrants, the Registrants are simply nommees of an unknown third party. It is, therefore, the Complainant's position

that as the Domain Names and the websites to which the Domain Names resolve appear to be under the common control

of an undisclosed third party, that it would be procedurally inefficient and unfair to requke the Complainant to file a

separate complaint for each of the Domain Names resultmg in two separate proceedings and leadmg, potentially, to two

different decisions on very similar fact situations.

WIPO Overview
In support of its position, the Complainant notes that paragraph 3.2(1) of the Rules provides that a complaint might:

3.2 (1) provide a summary of, and references to, prior decisions in CIRA Proceedings or the dispute resolution

proceedings which apply to domain names registered under any other top level domain which the Complainant
considers persuasive;

In this context, the Complainant references the dispute resolution proceedings conducted under ICANN's Uniform

Domain Name Dispute Resolution Policy("UDRP") under the aegis of the World Intellectual Property Organization

("WIPO"). The Complainant notes that the document entitled "WIPO Panel Views on Selected UDRP Questions Thu-d

Edition" ("WIPO Overview 3.0") references panel decisions made pursuant to this UDRP process and that Section 4.11.2

of this document entitled "Complaint consolidated against multiple respondents" commences with the following fast

paragraph:
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4.11.2 Where a complamt is filed against multiple respondents, panels look at whether (i) the domain names or

correspondmg websites are subject to common control, and (ii) the consolidation would be fair and equitable to all

parties. Procedural efficiency would also underpin panel consideration of such a consolidation scenario

Relevant Factors

The Complainant further notes that this Section 4.11.2 goes on to list a number of factors to be considered by the panel in
determining whether or not such a consolidation is appropriate.
With respect to the Domam Names in the context of these listed factors, the Complainant submits:

1. The Domain Names were registered on the exact same date, namely January 18, 2021,

2. The email addresses of the Registrants appear to be uniquely sunilar, and the postal addresses of each as provided
appear to be invalid as they attempt to reference vacant land,

3. The registrar and ISP for the Domain Names are identical, and

4. Each of the websites to which the Domain Names resolve are very similar in that they offer for sale clothmg and
accessories using the Complainant's trademarks without the Complainant's authorization.

The Complamant particularly highlights that one of the factors set out in Section 4.11.2 directs the panel's attention to

"any (prior) pattern of sunilar respondent behaviour". In this context, the Complainant submits that the registrations of the

Domam Names were "revenge domam name filings" following the decision delivered on January 28,2021 in response to

a complaint filed by the Complainant pursuant to the Policy on December 14,2020.

In this decision, the panel found agamst the registrant with respect to the domain name <calvmkleincanadaoutlet.ca> (the
"Transferred Domain Name") and ordered that the domain name be transferred to the Complamant. The Complainant

submits that the Transferred Domain Name:

1. had the same registrar and ISP as the Domain Names,

2. that it resolved to a website with the identical attributes of the websites to which the Domain Names resolve in

that it offered for sale clothing and accessories using the Complamant's trademarks without the Complainant's

authorization, and

3. the website to which this domam name resolved, as is the case with the websites to which the Domain Names

resolve, included the same website header advertising a bolded, misspelled "CALVIN KLEFN".

The Complainant submits that the party for whom the Registrants are acting as nominees is engaged in a pattern ofusmg
redacted information and various aliases in an effort to evade the Complainant's continued enforcement and is operating m

a manner similar to other parties who have set up similar websites using names and addresses in Canada from previous
customers that have purchased unrelated goods solely to satisfy Canadian presence requirements and to mask the true

identity of this party.

The Complainant notes that the purpose of the Policy and Rules is to provide a fomm in which cases of bad faith

registration can be dealt with in a tunely and economical manner. It submits that that proceeding with the Complaint as

submitted by the Complainant notwithstanding the fact that it mcludes the two Registrants would be procedurally efficient,

it would be procedurally fan- and equitable to the parties, and it would ensure consistency of decisions with respect to a

particular beneficial owner.

Decision on Multiple Registrations

Paragraph 3.4 of the Rules as above set out on its face suggests that a complaint can only have one complainant and one

registrant, no matter how many domain name registrations it references.

The question before the Panel as raised by the Complamant, therefore, is whether Paragraph 3.4 should be interpreted

literally and, without exception, limit a smgle complaint to strictly one complainant and one registrant. Or should
Paragraph 3.4 be interpreted more broadly and in context and, where a complamant has clearly demonstrated a common

beneficial ownership among two or more domain name registrations, that Paragraph 3.4 should be read as permitting a

consolidation of the proceeding thereby permitting the matter to proceed under one complamt.

The Panel has determined that for the following reasons Paragraph 3.4 of the Rules should be interpreted more broadly to
permit a consolidation of a complaint proceeding against two or more registrants, but that such a consolidation would be
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restricted only to those very lunited cases where the complainant has clearly demonstrated a commonality of control of the

domain names in question.

Relevance ofWIPO Overview

WIPO Overview 3.0 references WIPO panel decisions dealing with matters brought under ICANN's UDRP to deal with
domain name disputes tncluding allegations of cybersquatting.
With respect to the matter at hand, the relevant paragraphs of the UDRP are as follows:

3(c) The complamt may relate to more than one domain name, provided that the domain names are registered by the

same domam-name holder.

10(e) A Panel shall decide a request by a Party to consolidate multiple domain name disputes in accordance with the
Policy and these Rules.

Paragraph 3(c) is similar to the provisions of Paragraph 3.4 of the Rules in providing that for any complaint, there should
be one registrant notwithstanding the number of domain names in issue. However, paragraph 10(e) of the UDRP provides

a panel with the authority to effect the consolidation sought by the Complainant in the Complaint.

The Policy and the Rules do not include a similar authority to a panel to effect such a consolidation, and, therefore,

although the UDRP and the WIPO Overview 3.0 is helpful in putting the matter before the Panel in perspective, it does not

relate directly to the authority of the Panel in the matter at hand.

The CIRA Context
Paragraph 1.1 of the Policy clearly sets out the purpose of the Policy to be as follows:

1.1 Purpose. The purpose of this CIRA Domain Name Dispute Resolution Policy (the "Policy") is to provide a forum

m which cases of bad faith registration of domain names registered in the dot-ca country code top level domain name

registry operated by CIRA (the "Registry") can be dealt with relatively inexpensively and quickly.

It is noted the last phrase in this policy statement focuses on the ability to have the cases of bad faith registration dealt with
"relatively inexpensively and quickly".

Paragraph 9 of the Rules sets out the powers and obligations of a panel to be as follows:

9.1 The Panel shall:
(a) conduct the Proceeding m such manner as it considers appropriate in accordance with the Policy and the
Resolution Rules;
(b) ensure that the Parties are treated with equality and that each Party is given a fair opportunity to present its case;
(c) ensure that the Proceeding takes place in a timely fashion, although it may, at the request of a Party or on its own
motion, extend, in exceptional cases, a period of time fixed by the Resolution Rules or by the Panel;

(d) determine the admissibility, relevance, materiality and weight of the evidence; and
(e) decide a written request by a Party in accordance with the Policy and the Resolution Rules.

Paragraph 9 within the context of the Policy and the Rules grants a panel broad powers to act as it considers appropriate.
It is noted that it places on the panel the obligation to ensure that each party is given a fair opportunity to present its case
and, similar to that included in Paragraph 1.1 of the Policy, the requirement that the proceeding takes place in a timely
fashion.

Paragraph 3.4 of the Rules makes reference to the terms "Registrant", "Registration" and "Registration Information".

Under Paragraph 1.2 of the Policy, a "Registrant" is a person who has "obtained the registration of a domain name" in a

registry operated by CIRA, while the "Registration" is this registration. Paragraph 1.1 of the Rules defmes "Registration
Information" to mean "the information of record regarding a Registration in the Registry's WHOIS database"

The Matter at Hand

In the matter at hand, the Complainant, as above set out and as further referenced below, has submitted a number of

allegations suggesting very strongly a case of bad faith registration of the Domain Names. In other words, a matter clearly

fittmg within the provisions of paragraph 1.1 of the Policy.
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In the Complaint, the Complainant has, as well, submitted a number of allegations demonstratmg a single beneficial

ownership of the Domain Names with the Registrants being merely nominees for the true controlling party.

As above set out, Paragraph 3.4 of the Rules requu-es that for a complaint to deal with more than one domain name, the

Registration Information for all such domain names must "indicate" the same registrant for all the domain names.
Therefore, as a first step m order to be successful in its consolidation application, the Complainant must demonstrate some

evidence that the Registration Information for the Domam Names indicates a common owner and that that owner is not the

Registrants.

In effect, the Complainant is faced with a very challenging task in being required to attempt to prove a negative. That is,
to prove that the person who has obtamed the registration of each of the Domam Names is not, m fact, the true

"Registrant" and beneficial owner of the Domain Names. And that, therefore, the "Registration Information" as it pertains

to the true owner of the Domain Names is merely a fiction.

A similar obligation is placed upon a complainant in Paragraph 3.1(b) of the Rules whereby a complainant has the
obligation to prove a negative in being required to demonstrate that a registrant does not have a legitimate interest in the
domain name in issue. At least in the instance of Paragraph 3.1(b), the complainant is given a number of circumstances to
which it is able to make reference.

As above set out, m the matter at hand:

1. The Domain Names were registered on the exact same date, namely January 1 8,2021,

2. The email addresses of the Registrants appear to be uniquely similar, and the postal addresses of each as provided
appear to be mvalid as they attempt to reference vacant land,and

3. The registrar and ISP for the Domain Names are identical.

The Panel fmds that with the introduction of these factors, the Complainant has satisfied this initial onus and has
demonstrated that the Registration Information for the Domain Names mdicates a common owner which might not be the

Registrants.

The Registrants, although having been given notice of the filling of the Complamt and having been given a fair opportunity
to present theu- case, have chosen not to respond. If the common control as alleged by the Complainant is not, in fact, the

case, it would have been very easy for the Registrants to file a response denying this fact. That neither of the Registrants
have chosen to respond and to deny the common control alleged by the Complainant suggests very strongly that such a
common control does exist.

However, the failure of the Registrants to respond should not be taken as conclusive of the matter or alone sufficient to

satisfy the onus placed upon the Complainant. To succeed in its application for a consolidation in the Complaint, the
Complamant must clearly further demonstrate that the person who obtained the registration is not in fact the registrant on
record. In other words, to succeed in its request for consolidation, the Complainant must clearly demonstrate that the

Registrants are merely nominees and not the beneficial owners of the Domain Names.

In the Complaint, the Complainant references, as above set out, the situation with the Transferred Domain Name and the

sunilarity of the websites to which the Domain Names and the Transferred Domain Name resolve, including the
misspelling of the Complainant's CALVIN KLEIN trademark. The Panel finds these factors sufficiently compelling for
the Complainant to have satisfied the further onus placed upon it to justify the consolidation of the Complaint.

Based upon the above, the Panel has determined that the Complainant in the Complaint has demonstrated the exceptional
circumstances requisite for the Panel to order the consolidation of the dispute with respect to the Domain Names into the
Complamt and to proceed with the consideration of the Complaint as submitted by the Complainant.

Technical Req uirements Met

Based upon the information provided by CIIDRC, the Complainant in the Complaint, and the ruling by the Panel on

consolidation, the Panel finds that all technical requu-ements for the prosecution of this proceeding have been met.
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2. FACTS ALLEGED BY THE PARTIES

The Complainant

The facts m the Complaint might be summarized as follows:

1. Calvin Klein Trademark Tmst is a Business Tmst organized under the laws of Delaware, whose agent company,

Calvm Klein Inc., is located at 205 West 39th Street, New York, New York 10018 USA. (the Business Tmst and the
agent company are collectively referred to as "the Complainant").

2. The Busmess Tmst is the registered owner of the trademark CALVHST KLEIN (the "Mark") in Canada and its agent
company, as the beneficial owner of the Mark, is the servicer for the Business Tmst for a variety of merchandise

marketed in Canada under the Mark.

3. The Complainant has used the Mark since 1 969 in Canada in connection with the production, sale and licensing of,
among other items, textiles, leather goods and clothing. As a result of such use, the Complainant has developed

considerable goodwill in connection with the Mark as customers in North America and worldwide have come to
associate the Mark with the Complainant's high-quality products.

4. The content on and the structures of the websites to which the Domain Names resolve (the "Websites") are identical

in the main images used, the website categories deployed, and the products being ofifered for sale. As well, the
content on the Websites is identical in nature to the content which was displayed on the website to which the
Transferred Domain Name resolved prior to the ordered transfer of this domain name to the Complainant by the panel
decision of January 28,2021 pursuant to the Policy and the Rules.

5. As was previously referenced above:

a. The Domain Names were registered on the exact same date, namely January 18, 202 I,

b. The email addresses of the Registrants appear to be uniquely similar, and the postal addresses of each

provided appear to be invalid as they appear to reference vacant land, and
c. The registrar and ISP for the Domain Names are identical,

which, the Complainant submits, strongly suggests that the same party controls each of the Domain Names.

The Registrants

As was noted above, neither of the Registrants has filed a Response.

3. CONTENTIONS OF THE PARTIES

The Complainant

The Complainant submits that:
• the Domain Names are identical to the Mark,

• their use and the Websites to which they resolve is likely to cause confusion among internet users, and

• such confusion attracts for commercial gain users seekmg the Complainant's products and, thereby, puts the

Complainant's business reputation at risk and seriously dismpts the Complainant's business by offering for sale
on the Websites counterfeit goods and features, thereby passing them off as the Complainant's products.

The Registrants

As noted above, neither of the Registrants has filed a Response.

The Remedy Sought

The Complainant seeks an order from the Panel m accordance with Paragraph 4 of the Policy and Paragraph 12 of the
Rules that the Domain Names be transferred to the Complainant.
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4. DISCUSSION AND FINDINGS

4.1 Canadian Presence Requirements

Paragraph 1.4 of the Policy requires that in order to initiate the Complaint, the Complainant at the time of the initiation of
the Complaint must satisfy the Canadian Presence Requirements for Registrants v 1.3 ("Canadian Presence Requirements")
unless the Complaint relates to a trademark registered in the Canadian Intellectual Property Office ("CIPO") and the
Complamant is the owner of that trademark.

The evidence before the Panel is that the Complamant is the owner of the Mark together with other related trademarks
registered in the CIPO at the date of the Complaint and that the Complaint relates to the Mark.

The Panel therefore determmes that the Complainant has satisfied the provisions of paragraph 1.4 of the Policy.

4.2 The Policy

The purpose of the Policy, as stated m Paragraph 1.1 of the Policy as referenced above, is to provide a forum in which
cases of bad faith registration of.ca domain names can be dealt with relatively inexpensively and quickly.

Paragraph 4.1 of the Policy puts the onus on the Complainant to demonstrate this "bad faith registration" by provmg on a
balance of probabilities that:

1. The Mark qualifies as a "Mark" as defined in Paragraph 3.2 of the Policy,

2. the Complamant had "Rights" in the Mark prior to the date of registration of the Domain Names and continues to
have "Rights" m the Mark,

3. the Domain Names are "Confusmgly Similar" to one or more of the registrations comprising the Mark as the

concept of'Confusmgly Similar" is defined in Paragraph 3.3 of the Policy,

4. Neither of the Registrants has a "legitimate interest" m the Domain Names as the concept of "legitimate interest"

is defmed in Paragraph 3.4 of the Policy, and

5. the Registrants or an unknown third party has registered the Domain Names in "bad faith" m accordance with the
definition of "bad faith" contained in Paragraph 3.5 of the Policy.

If the Complainant is unable to satisfy this onus, bad faith registration is not demonstrated, and the Complaint fails.

4.2 That the Domain Name is Confusinslv Similar to a Mark in which the Complainant has Rights

Mark
In the matter at hand, the relevant portions of Paragraph 3.2 of the Policy states that for the purpose of the Policy a "Mark"

IS:

(a) a trademark, including the word elements of a design mark, or a trade name that
has been used in Canada by a person, or the person's predecessor m title, for the purpose of distinguishing the wares,

services or business of that person or predecessor or a licensor of that person or predecessor from the wares, services

or business of another person;

Since 1969 the Complamant has used the Mark in Canada to distinguish its provision of wares, services or business from

another provider of similar wares, services or business.

This use by the Complainant of the Mark commenced well before the registration of the Domain Names on January 18,

2021.

The Complainant continues to so use the Mark in Canada.

The Panel fmds that the Complainant has established that the Mark qualifies as a "Mark" for the purposes of Paragraph

3.2(a) of the Policy.
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Rights
Paragraph 3.1 of the Policy requires that the Complainant have "Rights" in the Mark. Unfortunately, the term "Rights" is
not defmed in the Policy.

However, given the evidence before the Panel of the Complainant's ownership and use of the Mark m Canada, the Panel

finds that the Complainant has "Rights" in the Mark for the purpose of Paragraph 3.1 of the Policy.

Confusinslv Similar
The Policy m Paragraph 3 .3 provides that the Domain Names will be found to be "Confusingly Similar" to the Mark only
if the Domain Names so nearly resemble the Mark in appearance, sound or the ideas suggested by the Mark as likely to be
mistaken for the Mark.

As Paragraph 1.2 of the Policy defines the Domain Names for the purpose of this proceeding to exclude the .ca suffix, the
portion of the Domain Names consisting ofcalvinklem-canada" and "calvinkleins" are the portions of the Domain

Names relevant for consideration.

The Domain Names consists of the words "calvinklein" together with either "-Canada" or an "s". To satisfy the onus

placed upon it by the Policy, the Complainant must demonstrate that the addition of either "-canada" or an "s" to the Mark

sufficiently distmguishes it from the Mark so that the resulting domain name can not be said to so nearly resemble the
Mark m appearance, sound or the ideas suggested by the Mark as likely to be mistaken for the Mark.

In L 'Oreal SA&L 'Oreal Canada Inc. v. Interex Corporate Registration Services Inc. DCA- 1478-CIRA, the panel

considered whether or not the domain name <myloreal.ca> was confusmgly similar to the trademark L'OREAL. The

panel noted that "it is a well established principle that a domain name that wholly incorporates a Mark, in particular one as
famous as the one in this case, will be found to be confusingly similar to the Mark despite the fact that the domain name
may also contain a descriptive or generic term".

The test to be applied when considering confusing similarity is one of first impression and imperfect recollection. Will a
person as a matter of first impression, knowmg only the complamant's corresponding trademark, and having imperfect

recollection of this trademark, likely mistake the disputed domain name for the complainant's trademark based upon the
appearance, sound or the idea suggested by the trademark?

In addition, it is one thing for a disputed domain name to include without an ulterior motive a portion of the complainant's
trademark and another where it is clear that the party ownmg and using the disputed domain name is doing so m what
appears to be a deliberate attempt to encourage a party coming across the disputed domain name to mistakenly assume that

it is within the purview of and authorized by the complainant.

In the matter at hand, and similar to the situation in the L 'Oreal decision, the Panel finds that the Mark is sufficiently
famous in Canada that for the Domain Names to wholly mcorporate the word Mark satisfies the confusingly similar
requirement of Paragraph 3.3 despite the additions of either "-Canada" or an "s" to the Mark.

However and more compellmg to the Panel is what appears to be the deliberate attempt by the Registrants or the party or
parties behind them to create a fu-st impression for a visitor to the Websites that the Complainant has somehow authorized
the use of the Mark by the Registrants. The free use in the Websites of the Mark and use in both of the Websites of the
misspelling of the Mark as "CALVIN KLIEN" confirms this appearance and clearly constitutes an attempt by the Registrants
to confuse visitors to the Websites into believing that the merchandise offered through the Website's offering is somehow
authorized or approved of by the Complainant.

The Panel therefore fmds that the Complainant has satisfied the onus placed upon it by Paragraph 3.3 of the Policy and has
demonstrated that the Domain Names so nearly resemble the Mark in appearance, sound or the ideas suggested by the
Mark as to be likely to be mistaken for the Mark.

4.3.2 That the Registrant has No Legitimate Interest in the Domain Name

Paragraph 4.1 of the Policy requkes that to succeed in the Complaint, the Complainant must provide some evidence that
the Registrant has no legitimate interest in the Domain Name as the concept of "legitimate interest" is provided for in
Paragraph 3.4 of the Policy.
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Paragraph 3.4 of the Policy provides that the Registrant has a legitimate interest in a domain name if:
a) the domain name was a Mark, the Registrant used the Mark in good faith and the Registrant had Rights m

the Mark;

b) the Registrant used the domain name in Canada m good faith in association with any wares, services or
business and the domain name was clearly descriptive in Canada m the English or French language of:

(i) the character or quality of the wares, services or busmess;

(ii) the conditions of, or the persons employed in, production of the wares, performance of the
services or operation of the business; or

(iii) the place oforigm of the wares, services or business;
c) the Registrant used the domam name in Canada in good faith m association with any wares, services or

busmess and the domain name was understood in Canada to be the generic name thereof in any language;

d) the Registrant used the domain name m Canada in good faith in association with a non-commercial activity
mcluding, without limitation, criticism, review or news reportmg;

e) the domain name comprised the legal name of the Registrant or was a name, surname or other reference by

which the Registrant was commonly identified; or
f) the domain name was the geographical name of the location of the Registrant's non-commercial activity or

place of business.

In Paragraph 3.4(d) "use" by the Registrant includes, but is not limited to, use to identity a website.

It is to be noted that with respect to the matter at hand, in Paragraphs 3.4(a), (b), (c), and (d), there is a requirement that the
Registrants act "in good faith". The evidence before the Panel, as referenced above, is not that the Registrants used the

Domain Names in good faith, but rather, to the contrary, that the Registrants used the Domam Names and the Websites to

disrupt and trade upon the goodwill of the Complamant without a license to do so.

Therefore, the provisions of these paragraphs do not apply.

Neither of the Registrants' names are included in the Domam Names, so the provisions of Paragraph 3.4(e) do not apply.

With respect to the provisions of Paragraph 3.4(f), although one of the Domain Names does include the geographical reference
to Canada, there is no mdication that this reference is the "geographical name of the location of the Registrant's .... place of

business". Therefore, the Panel fmds that the provisions of paragraph 3.4(f) do not apply.

The Panel finds that the Complainant has provided some evidence that the Registrants have no legithnate interest in the

Domain Names.

4.3.3 That the Registrant has Registered the Domain Name in Bad Faith

Under Paragraph 3.5 of the Policy, the Registrants will be considered to have registered the Domam Name in bad faith if, and
only if, the Complainant can demonstrate that the Registrants in effecting the registration of the Domam Names were
motivated by any one of the four general intentions set out in Paragraph 3.5.

Of these intentions, the form of intention contained in Paragraph 3.5(d) is the one most applicable to the matter at hand.

Paragraph 3.5(d) provides as follows:

(d) the Regisb-ant has intentionally attempted to attract, for commercial gain. Internet users to the Registrant's
website or other on-line location, by creating a likelihood of confusion with the Complainant's Mark as to the source,

sponsorship, affiliation, or endorsement of the Registrant's website or location or of a product or service on the

Registrant's website or location.

Based upon the evidence before the Panel and its fmdmg of the deliberate attempt by the Registrants or the party or parties
behmd them to create a first unpression for a visitor to the Websites that the Complainant has somehow authorized the use of
the Mark by the Registrants, the Panel fmds that the Complamant has satisfied the provisions of Paragraph 3.5 (d) of the Policy
by establishmg that that the Registrants have intentionally attempted to attract for commercial gain traffic to the Websites by
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creating a likelihood of confusion with the Mark as to the source, sponsorship, affiliation, or endorsement of the Websites to
which the Domain Names resolve.

Moreover, the similarity between the Websites and the website to which the Transferred Domain Name resolved appears to
confirm the Complainant's contention that the Registrants and, possibly, related parties have attempted to trade on the

Complainant's goodwill and to mislead prospective customers of the Complainant into mistakenly believing that these
websites are operated by the Complainant or an authorized dealer of the Complainant. Such mistaken belief in turn leads to
these consumers purchasing the content from the website when these consumers are under the mistaken impression that they

are purchasing such content from the Complainant or such an authorized dealer.

5 DECISION and ORDER

5.1 Decision

As was above set out, Paragraph 4.1 of the Policy provides that to be successful in the Complaint the Complainant has the
onus of proving on a balance of probabilities three specific items and of providing some evidence that the Registrants have
no legitimate interest in the Domain Names.

The Panel finds that the Complamant has satisfied this onus with respect to all three of these items by demonstrating that the
Mark qualifies as a Mark in accordance with Paragraph 3.2 of the Policy; that the Domain Names are Confusingly Similar to
the Mark; and that the Registrants have registered the Domain Names in bad faith in accordance with the provisions of
Paragraph 3.5 of the Policy.

The Panel also fmds that the Complainant has shown some evidence that the Registrants do not have a legitimate interest in

the Domain Names m accordance with the provisions of Paragraph 3.4 of the Policy.

The Panel therefore fmds that the Complainant has satisfied the onus placed upon it by Paragraph 4.1 of the Policy and is

entitled to the remedy sought by it.

5.2 Order

The Complainant in the Complaint seeks an order in accordance with the Policy and the Rules directing that the registrations
of the Domain Names be transferred from the Registrants to the Complainant.

Section 2 of the Canadian Presence Requkements lists the types of individuals and entities who are permitted to apply for the

registration of and to hold and maintain the registration of a .ca domain name. As the Complaint provides that the

Complainant consists of a Business Trust and an agent company, both entities of the United States of America, the only

provision of Section 2 of the Canadian Presence Requirements which applies to the Complainant is section 2 (q) which
states:

2 (q) Trade-mark registered in Canada. A Person which does not meet any of the foregoing conditions, but

which is the owner of a trade-mark which is the subject of a registration under the Trade-marks Act (Canada)
R.S.C. 1985, c.T-13 as amended from time to time, but in this case such permission is limited to an application to

register a .ca domain name consisting of or including the exact word component of that registered trade-mark; or

The Panel fmds that each of the Domain Names include the exact word component of the Mark and that therefore the
Complainant is permitted to hold and maintain the registration of the Domain Names.

For the above reasons, in accordance with Paragraph 4 of the Policy and Paragraph 12 of the Rules, the Panel orders that the
domain name <calvmklem-canada.ca> and the domain name <calvmkleins.ca> be transferred to the Complamant.
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Made as of March 1 8,2021.
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