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CANADIAN INTERNET REGISTRATION AUTHORITY  

DOMAIN NAME DISPUTE RESOLUTION POLICY  

COMPLAINT 

Dispute Number: DCA-18783-CIRA 
Domain Name: <surfshark.ca>   
Complainant: SURFSHARK HOLDING B.V. 
Registrant: Goran Bajic 
Panel: David Wotherspoon, Zak Muscovitch, Barry C. Effler 
Service Provider: Canadian International Internet Dispute Resolution Centre (“CIIDRC”) 

DECISION 

A. The Parties 
 

1. The Complainant is SURFSHARK HOLDING B.V. (the “Complainant”).  
 

2. The Registrant is Goran Bajic (the “Registrant”).  
 

B. The Domain Name and Registrar 
 

3. The Domain Name in issue is <surfshark.ca>  (the “Domain”). 
 

4. The Domain was registered on April 12, 2020. 
 

5. The Registrant of the Domain is Go Daddy Domains Canada, Inc.  
 

C. Procedural History 
 

6. On October 27, 2022, the Complainant submitted a complaint (the “Complaint”) to the 
CIIDRC, a service provider pursuant to paragraph 1.5 of the Canadian Internet Registration 
Authority (“CIRA”) Domain Name Dispute Resolution Policy v. 1.3 (the “Policy”).  
 

7. The Registrant submitted a response (the “Response”) to  CIIDRC on November 18, 2022. 
 

8. CIIDRC selected David Wotherspoon, Zak Muscovitch, and Barry C. Effler as panelists 
for this Complaint. David Wotherspoon was selected as the Chair.  
 

D. Complainant’s Additional Submissions 
 

9. The Complaint delivered additional submissions dated November 28, 2022. The Panel 
declines to accept these additional submissions and has made no use of them in reaching 
its decision.  
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E. Eligibility of Complainant  

10.  The Complainant is an eligible complainant under paragraph 1.4 of the Policy. The 
Complaint satisfies the Canadian Prescence Requirements as the Complainant owns a 
trademark registered in the Canadian Intellectual Property Office, namely Canadian 
registered trade-mark, SURFSHARK which was registered as number TMA1115770 on 
December 14, 2021. 

F. Factual Background 
 

11. The Complainant and Respondent each provided the facts on which they rely within their 
submissions, not as witness statements or affidavits. Below is a summary of the facts each 
advanced. 
 

a. Complainant’s Submissions  
 

12. The Complainant is the owner of a Canadian registered trade-mark SURFSHARK which 
was registered as number TMA1115770 on December 14, 2021 in association with 
providing virtual private network (“VPN”) services (the “Trademark”). The application for 
the Trademark was filed on August 3, 2018.  
 

13. The Complainant began providing VPN, antivirus and other cybersecurity services globally 
in 2018. The Complainant has over 3,000 servers operating in 65 countries, including 
Canada.  
 

14. The Complainant claims that “there is no doubt” that Surfshark was one of the most known 
cybersecurity brands in Canada in 2020 when the Domain Name was registered and that 
Canada was one of “its top performing countries” in 2020. The Complainant submitting 
supporting evidence showing that the brand was “mentioned in over  200 influencers videos 
in Canada” in 2020,  however did not provide evidence demonstrating when in 2020 this 
occurred or whether the viewers were located in Canada. The Complainant’s evidence of its 
Canadian user base did show the year 2020, but did not indicate when in 2020 or prior, the 
users began using the brand. The Complainant also submitted PC Magazine and TechRadar 
articles reviewing and ranking SURFSHARK, dated September 29, 2020 and September 3, 
2020, respectively. 
 

15. The Complainant maintains 48 domain names globally, using the Trademark together with 
the relevant internet country code suffix. 
 

16. The Registrant registered the Domain on April 12, 2020. The Domain links to a GoDaddy 
landing page. The content is unrelated to the business of the Complainant. 
 

17. The Complainant alleges that the Registrant holds seventy (70) other domain names, 
including <teleworking.ca>, <legendbiotech.ca>, and <cybertruck.ca> which the 
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Complainant claims correspond in part to “various well-known brands” but did not specify 
which domain names corresponded to an alleged well-known brand. 
 

18. In emails dated May 20, 2022 and August 19, 2022, the Complainant, through its legal 
counsel, informed the Registrant of its rights in the Trademark and requested that the 
Registrant transfer the Domain to the Complainant.  
 

19. The Complainant did not receive a response from the Registrant.  
 

20. The Complainant asserts that the Domain is identical to the Complainant’s Trademark and 
thus meets the standard to be considered confusingly similar, in line with paragraph 3.3 of 
the Policy.  
 

21. The Complainant further asserts that the Registrant has no legitimate interest in the Domain 
as described in paragraph 3.4 of the Policy.  
 

22. The Complainant finally submits that the Registrant registered the Domain in bad faith, in 
line with paragraph 3.5 of the Policy, in order to prevent the Complainant from registering 
the Trademark as a domain name. 
 

23. The Complainant seeks that the Domain be transferred from the Registrant to the 
Complainant.  
 

b. Registrant’s Response  
 

24. The Registrant, who is self-represented, claims he registered the Domain because he intended 
to create a website that would teach Canadians about surfing, windsurfing, standup 
paddleboarding, foiling and other such similar recreational water sports. He claims to be a 
“life long waterman that has been teaching water sports since the mid 1980s when [he] had 
his first job as a windsurfing instructor”. The Registrants interest in the Domain was tied to 
the allegedly colloquial term “surfshark”, which is suggested to mean an individual who is 
an exceptionally good surfer based upon a single entry from the “Urban Dictionary”. No 
other evidence of third party descriptive use of this term was provided. The Registrant points 
to another domain name which is associated to a fairly rudimentary website, namely 
Foiling.ca about hydrofoil watersports, however he does not provide evidence that this 
website belongs to him nor provide any further information about the website. 
 

25. The Registrant asserts that he has a legitimate interest in the Domain as he would like to use 
it to create a website that would teach Canadians about surfing, windsurfing, standup 
paddleboarding, foiling and other such similar recreational water sports. 
 

26. Beyond claimed future plans, the Registrant has not submitted support for  his factual and 
legal claims. 
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G. Discussion and Findings  
 

27. In order to succeed in the Proceeding, Paragraph 4.1 of the Policy establishes the onus on the 
Complainant to prove, on a balance of probabilities, that: 
 
(a) The Registrant’s dot-ca Domain is Confusingly Similar to a Mark in which the 

Complainant has Rights prior to the date of the registration of the Domain, and 
continues to have such Rights, as described in paragraph 3.1(a) of the Policy; 

(b) The Registrant has registered the Domain in bad faith, as described in paragraph 
3.5 of the Policy; 

and the Complainant must provide some evidence that: 

 
(c) The Registrant has no legitimate interest in the Domain, as described in 

paragraph 3.4 of the Policy  

Even if the Complainant proves (a) and (b) and provides some evidence of (c), the 
Registrant will succeed in the Proceeding if the Registrant proves, on a balance of 
probabilities, that the Registrant has a legitimate interest in the Domain, as described 
in paragraph 3.4 of the Policy. 

Rights in a name 

28. While a Complainant is eligible to pursue a complaint if it is the owner of a registered 
trademark in Canada (addressed above), to be successful it must meet the onus established 
pursuant to 4.1 of the Policy which reads: 

 
4.1 Onus. To succeed in the Proceeding, the Complainant must prove, on a balance of 
probabilities, that: 

(a) the Registrant’s dot-ca domain name is Confusingly Similar to a Mark in which the 
Complainant had Rights prior to the date of registration of the domain name and 
continues to have such Rights; … 

A “Mark” is defined in the Policy at Paragraph 3.2, as follows: 

A “Mark” is: (a) a trade-mark, including the word elements of a design mark, or a trade name 
that has been used in Canada by a person, or the person’s predecessor in title, for the purpose 
of distinguishing the wares, services or business of that person or predecessor or a licensor 
of that person or predecessor from the wares, services or business of another person; 

(b) a certification mark, including the word elements of a design mark, that has been used in 
Canada by a person or the person’s predecessor in title, for the purpose of distinguishing 
wares or services that are of a defined standard;  
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(c) a trade-mark, including the word elements of a design mark, that is registered in CIPO; 
or 

(d) the alphanumeric and punctuation elements of any badge, crest, emblem or mark in 
respect of which the Registrar of Trade-marks has given public notice of adoption and use 
pursuant to paragraph 9(1)(n) of the Trade-marks Act (Canada). 

29. It is not up to a registrant to justify its actions if it registers the domain prior to the complainant 
acquiring rights in a name. The Policy is based on the principle that the first to register the 
domain has priority over the domain, provided that it was not registered to target a 
Complainant that is a pre-existing holder of Rights in a Mark. 
 

30. In this complaint, the Registrant registered the Domain April 12, 2020 whereas the 
Complainant’s Canadian Trademark was not registered until December 14, 2021. 
Accordingly, the Complainant Canadian Trademark post-dates the Domain Name 
registration and therefore cannot be relied upon to meet the requirements of Paragraph 4.1. 
(a). Nevertheless, given the definition of a “Mark” in the Policy, a Complainant may 
nevertheless demonstrate that it had unregistered trademark rights, provided that those 
unregistered trademark rights are demonstrated to have accrued prior to the registration of 
the Disputed Domain Name. The Complainant’s evidence of having unregistered trademark 
rights prior to this material date of April 12, 2020, is fairly unsatisfactory. 
 

31. As aforesaid, no evidence was submitted to clearly demonstrate that the influencers reached 
a Canadian audience prior to this material date or that its registered users used the 
SURFSHARK software prior to this material date. Similarly, the PC Magazine and 
TechRadar articles are both dated from September of 2020, whereas the Domain Name was 
registered months prior to that in April. It would have been helpful for the Complainant if it 
had submitted additional and better evidence that was specifically related to the period prior 
to this material date such that the Panel could satisfactorily conclude that SURFSHARK was 
an established identifier of the Complainant’s services prior to the date of Domain Name 
registration. That could have taken the form, for example, of Internet advertising prior to the 
Domain Name registration, sales volumes specifically prior to the date of Domain Name 
registration, media reports from prior to the date of Domain Name registration, sales receipts 
from Canadians prior to the date of Domain Name registration, etc. Accordingly, it is 
doubtful on the evidence submitted, that the Complainant has adequately demonstrated 
unregistered trademark Rights in a “Mark” prior to the registration of the Domain Name, as 
required by Paragraph 4.1(a). 
 

32. Nevertheless, even assuming that the Complainant has satisfactorily demonstrated such a 
Right in the Mark as understood by Paragraph 4.1(a), the Complainant has not met its onus 
pursuant to other aspects of the Policy, it and therefore fails. 
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Legitimate Interest 

33. Paragraph 3.4 of the Policy lists 6 non-exclusive criteria upon which the Panel may find, 
upon all the evidence, that the Registrant has a legitimate interest in the Domain. These are 
set out below: 
 
(a) the domain name was a Mark, the Registrant used the Mark in good faith and 

the Registrant had Rights in the Mark; 

(b) the Registrant used the domain name in Canada in good faith in association with 
any wares, services or business and the domain name was clearly descriptive in 
Canada in the English or French language of: (i) the character or quality of the 
wares, services or business; (ii) the conditions of, or the persons employed in, 
production of the wares, performance of the services or operation of the 
business; or (iii) the place or origin of the wares, services or business; 

(c) the Registrant registered the domain name in Canada in good faith in association 
with any wares, services or business and the domain name was understood in 
Canada to be the generic name thereof in any language; 

(d) the Registrant used the domain name in Canada in good faith in association with 
a non-commercial activity including, without limitation, criticism, review or 
news reporting;  

(e) the domain name comprised the legal name of the Registrant or was a name, 
surname or other reference by which the Registrant was commonly identified; 
or 

(f) the domain name was the geographical name of the location of the Registrant’s 
non-commercial activity or place of business. 

34. Paragraph 4.1 of the Policy places the onus on the Complainant to provide “some 
evidence” that the Registrant did not have a legitimate interest in the Domain. Although 
“some evidence” is not defined, it is clearly a lower threshold than on a balance of 
probabilities. In Spafinder Inc. v Ontario Spa Inc. the arbitrator held: 

While this evidence might not have been sufficient to bear the burden required 
under the first two prongs of the CIRA test, the Panel interprets “some evidence” 
as being a lower burden for the question of “no legitimate interest.”1 

35. The onus on a complainant in this part of the test is to provide “some evidence” of a 
negative. These criteria could be satisfied by demonstrating that efforts were made to 

 
1 Spafinder Inc. v Ontario Spa Inc. Dispute No 00108 (18 August 2008) at para 43.  
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identify some of the factors outlined in the Policy but that nothing was found. A nil 
result in that case would meet the threshold of “some evidence”.  

36. In its submissions the Complainant asserts that the Registrant does not have a legitimate 
interest in the Domain as the use of the Domain does not satisfy any of the criteria set 
out in Paragraph 3.4. 

37. Pursuant to paragraph 3.4, the Policy indicates that the Panel must base its evaluation 
on all of the evidence presented, meaning the Complaint must be analyzed in its 
entirety, including the Response, in assessing whether there is any evidence to 
demonstrate that the Registrant had a legitimate interest in the Domain.  

38. The Registrant has made a number of claims but has failed to provide any evidence to 
support his claims to demonstrate that the Registrant had a legitimate interest in the 
Domain. For example, the Respondent’s only evidence that the Domain Name 
corresponds to a descriptive term for people who are good surfers, is the Urban 
Dictionary which is not seen as a particularly reliable source. If this term did genuinely 
have the common meaning claimed by the Registrant, the Registrant would likely have 
been able to muster additional third party evidence from credible sources, and if he did 
so could have possibly availed himself of the provisions of Paragraph 3.4(c) of the 
Policy. 

39. A common sense inference and the absence of any evidence suggests that there is no 
basis for a claim of legitimate interest based on the criteria in paragraph 3.4 (a), (b), (c), 
(d), (e), or (f). Although these provisions are not exhaustive, no other basis were 
provided by the Registrant or would otherwise appear to support, the Registrant’s claim 
of legitimate interest. 

40. Accordingly, the Panel finds that the Complainant has provided some evidence that the 
Registrant does not have a legitimate interest in the Domain, and that the Registrant has 
not established a legitimate interest in the Domain as that is defined in the Policy. 

Bad Faith 

41. The August 22, 2011 revision of the Policy provides that the Registrant has registered 
a domain name in bad faith if any of the following circumstances, in particular but 
without limitation, are found by the Panel:  

(g) the Registrant registered the domain name, or acquired the Registration, 
primarily for the purpose of selling, renting, licensing or otherwise transferring 
the Registration to the Complainant, or the Complainant’s licensor or licensee 
of the Mark, or to a competitor of the Complainant or the licensee or licensor 
for valuable consideration in excess of the Registrant’s actual costs in 
registering the domain name, or acquiring the Registration; 
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(h) the Registrant registered the domain name or acquired the Registration in order 
to prevent the Complainant, or the Complainant’s licensor or licensee of the 
Mark, from registering the Mark as a domain name, provided that the Registrant, 
alone or in concert with one or more additional persons has engaged in a pattern 
of registering domain names in order to prevent persons who have Rights in 
Marks from registering the Marks as domain names; 

(i) the Registrant registered the domain name or acquired the Registration primarily 
for the purpose of disrupting the business of the Complainant, or the 
Complainant’s licensor or licensee of the Mark, who is a competitor of the 
Registrant; or 

(j) the Registrant has intentionally attempted to attract, for commercial gain, 
Internet users to the Registrant’s website or other on-line location, by creating a 
likelihood of confusion with the Complainant’s Mark as to the source, 
sponsorship, affiliation, or endorsement of the Registrant’s website or location 
or of a product or service on the Registrant’s website or location. 

42. The Complainant submits that the Registrant registered the Domain in order to prevent 
the Complainant from registering the Trademark as a domain name, pursuant to 
paragraph 3.5(b) of the Policy.  

43. The Complainant provided evidence of 70 domain names owned by the Registrant, 
some of which include terms that appear to be associated with known brands such as 
<albertsons.ca.>, <zoominfo.ca>, and <ellesse.ca>. Beyond the list, no other evidence 
has been provided, such as other domain name proceedings with findings adverse to 
the Registrant. This leaves the Panel speculating, which is insufficient to establish the 
onus that must be met by the Complainant. Had the Complainant provided evidence 
that any of these other domain names corresponded to well-known brands as alleged, 
then it could have possibly supported the Complainant’s allegation. 

44. In these circumstances, where the Complainant has not provided any evidence that 
other domain names registered by the Registrant have been transferred due to 
infringement, the Panel can therefore only assess the use of the domain <surfshark.ca>. 

45. The Registrant submits that the Domain was registered to create a website that would 
teach Canadians about surfing, windsurfing, standup paddleboarding, foiling and other such 
similar recreational water sports.  The Registrant claims that he has been teaching water 
sports since the mid 1980’s and is a Canadian Coaching Association coach, but has failed to 
provide any evidence to support these claims. 

46. Lack of supporting evidence can in some cases be attributed to an unrepresented Registrant, 
however even if the Registrant had provided evidentiary support, this material would only 
possibly provide a credible explanation for the registration if the Registrant had also proven 
the descriptive meaning of the term, “surfshark”, which he failed to do, as aforesaid. The 
Registrant submits that the term surfshark is an English language phrase which predates the 
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Complainants business. The only evidence provided is a link to urbandictionary.com, which 
is not satisfactory proof of the common use of surfshark.  The Panel finds that the Registrant 
has not provided sufficient evidence to claim that surfshark is a common colloquial term 
often used in the English language. 

47. The Complainant further argues that the inactivity of a domain name that incorporates 
a third party trademark may support a finding of bad faith. In this case, the Domain is 
parked with links that are unrelated to the Complainant. In the view of the panel this 
does not demonstrate targeting of the Complainant and as such is inadequate to prove 
bad faith, particularly as here, whether the web page is merely a standard GoDaddy 
landing page or is a web page set up and controlled by the Registrant. 

48. Pursuant to paragraph 3.5(c) of the Policy, the Complainant further submits that the 
Registrant registered the Domain for the primary purpose of disrupting the business of 
the Complainant, however no evidence of this has been provided. 

49. The Registrant acknowledges in his Response that he would be have been willing to 
sell the Domain Name to the Complainant, however the Panel does not interpret this to 
be an admission that this was the primary reason for having registered the Domain 
Name in the first place, particularly since at no point did the Registrant attempt to sell 
the Domain to the Complainant. 

50. Having regard to the totality of the evidence presented by the Complainant, the Panel 
finds the evidence lacking insofar as it does not satisfactorily demonstrate that the 
Registrant registered the Domain Name because of the Complainant’s trademark rights, 
rather than because of the Registrant’s independent interest in the term. That is not to 
say that the Panel does not have its suspicions, particularly as a result of the Registrant’s 
unsatisfactory explanation for his registration, but ultimately it is the Complainant’s 
case to make and accordingly, the Panel finds that the Complainant has not provided 
sufficient evidence that the Domain was registered in bad faith pursuant to paragraph 
3.5(d) of the Policy.  

51. The Panel therefore finds that the Complainant has not met the burden under paragraph 
4.1 of the Policy. The Complaint is dismissed. 

___ ______ 
David Wotherspoon (Chair) 

December 15, 2022 
 

__ ___ 
Barry Effler (Arbitrator) 

mber 15, 2022 
 

___________ 
Zak Muscovitch (Arbitrator) 

December 15, 2022 
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